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PaRR Asia’s Merger Review Report demonstrates the service’s ability to dig out scoops 
relating to high profile merger reviews with Asian regulators, especially China’s 
Ministry of Commerce (MOFCOM). This edition includes two exclusive reports in which 
PaRR predicted Alcatel-Lucent/Nokia might get MOFCOM conditional approval and that 
the regulator might partially remove the hold separate remedy it imposed on Western 
Digital. A week later both stories were confirmed. PaRR reported on modifications 
MOFCOM is set to make to measures on notification and review of merger cases. 
China aside, the report also highlights PaRR’s comprehensive pan-Asian merger review 
coverage from Brookfield and Qube’s bid war for Asciano in Australia to Singapore’s 
recent proposed amendments to the Substantive Assessment of Mergers guidelines 
which may facilitate companies to better structure M&A deals.
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China

Nov 20

Freescale/NXP: MOFCOM conditional 
approval expected before month end
•   NXP senior executives met MOFCOM on Thursday

•   RF Power clearance expected alongside that for Freescale/
NXP

NXP Semiconductor’s [NASDAQ:NXPI] proposed acquisition 
of Freescale Semiconductor [NASDAQ:FSL] is expected to 
receive conditional approval from China’s Ministry of Commerce 
(MOFCOM) soon, this service has learned.

NXP senior executives met with MOFCOM on Thursday to 
discuss the case, a source familiar with the company told 
this service. Clearance, conditional on a structural remedy, is 
expected before the end of the month, it is understood.

The US-listed Dutch chipmaker has committed to dispose of its 
RF Power assets to China’sJianguang Asset Management (JAC 
Capital) to help smooth regulatory clearance. 

This disposal has been proposed to MOFCOM and all other 
relevant competition regulators as a structural remedy, a person 
familiar with the situation said.

The RF Power disposal was accepted for review by MOFCOM 
as a simple case on 8 July. The case is still pending MOFCOM 
approval. It is understood that MOFCOM will give clearance 
of the RF Power asset sale to JAC Capital along with the 
Freescale/NXP deal.

NXP said earlier this month that it was in the final stages 
of gaining regulatory clearance for the sale of its RF Power 
business to JAC. NXP had no further comment on the 
transaction, while MOFCOMdoes not comment on ongoing 
reviews.

Separately, the Committee on Foreign Investment in the United 
States (CFIUS) has completed its action on the Freescale/NXP 
merger. CFIUS is still investigating the RF Power disposal. The 
45-day review is due to complete on 23 November. Antitrust 
clearance of the Freescale deal is still pending from the US and 
South Korea. 

MOFCOM picked up the Freescale case for review on 15 May 
after being filed on 3 April, according to an NXP SEC filing. This 
would mean that the typical three-phase review period has 
already completed. It is not known if the case has been refiled.

The person familiar with the situation had not heard of any 
substantial concerns from competition authorities or CFIUS. 
A number of authorities are waiting for direction from the US 
before making their decisions final on the transaction, the 
person said.

by Lisha Zhou in Shanghai and Lucinda Guthrie in London 

Oct 01

Western Digital may get MOFCOM 
remedy removal decision shortly
China’s Ministry of Commerce (MOFCOM) is close to reaching 
a decision on the hold separate remedy removal application 
submitted by Western Digital (NASDAQ:WDC) in 2014, it is 
understood.

The ministry still needs to go through unspecified internal 
procedures before signing-off on the decision, but is likely 
to partially remove aspects of the remedies it imposed on 
Western Digital when it conditionally cleared the proposed 
acquisition of Hitachi in 2012, it is understood.

MOFCOM’s remedies required the two merging parties to keep 
their R&D, production and sales operations separate for the 
period set to expire on 2 March 2014. Subsequently, Western 
Digital filed the application with MOFCOM that formally sought 
to remove the remedy conditions.

As reported by this news service, MOFCOM had mandated an 
international economic consulting firm to evaluate and analyze 
whether the agency can remove the hold separate remedies on 
the two hard driver mergers of 2012 – Seagate’s USD 1.375 bn 
acquisition of Samsung’s HDD division, and the Western Digital/
Hitachi transaction.

The economic consulting firm launched its evaluation last year 
and had come up with a draft report in the middle of this year, it 
is understood.

During that period, Western Digital kept in frequent 
communication with MOFCOM. In a 3Q15 earnings report, the 
CEO of Western Digital, Steve Milligan, addressed the issue, 
warning that “[Western Digital’s] ability to respond to changing 
market dynamics is affected by the MOFCOM hold separate 
restriction.” And that, this is “one of the central arguments that 
I continue to make in our regular interactions with MOFCOM.”

When asked by investors about MOFCOM’s feedback on the 
hold separate remedy removal application, Milligan said he is 
encouraged by the frequency and substance of the interaction. 
Milligan however bemoaned the pace of decision-making and 
the transparency of the process.

Western Digital did not respond to requests for comment.

by Lisha Zhou in Shanghai
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Oct 15

Alcatel-Lucent/Nokia weigh up 
remedies in final stages of MOFCOM 
review, sources say
Nokia (HEL:NOKIA) is in remedy talks with China’s Ministry 
of Commerce (MOFCOM) regarding its acquisition of Alcatel-
Lucent (NYSE:ALU), two sources briefed on the situation said.

The MOFCOM review appears to be reaching its final stages, 
the first and a third source said. Resolution and clearance is 
expected within the next few weeks, they said.

In August, Nokia agreed to give China Huaxin a stake in a new 
joint venture combining its telecommunication infrastructure 
business in China with Alcatel-Lucent Shanghai Bell. This was 
seen as the main action the parties needed to undertake to 
secure clearance in China, it is understood.

The parties may be able to resolve the outstanding issues 
without remedies, but conditions are nevertheless being 
considered, this source said. The exact details on what 
remedies are being discussed are not known. The second 
source thought behavioural remedies may be required.

The JV gives Nokia 50% plus one share and China Huaxin 
the remaining shares in the combination of Nokia and Alcatel-
Lucent Shanghai Bell’s Chinese infrastructure businesses.

MOFCOM’s investigation into the EUR 15.6bn deal is following 
a “normal” timetable, the third source said. The company 
has provided MOFCOM with more information, as seen in 
most non-simplified cases, it is understood. The agency never 
provides comment on live cases.

In early July, Nokia and Alcatel-Lucent representatives met with 
MOFCOM’s director general of the Anti-Monopoly Bureau. 
This typically happens after a case is picked up for review by 
MOFCOM. The agency typically can take up to 30 calendar days 
for its Phase I review, with up to an additional 90 days for Phase 
II. It also has the option of an additional 60 calendar days in 
Phase III.

Nokia CEO Rajeev Suri said in September that only approvals 
from China and France’s Ministry of Finance remained 
outstanding. The transaction was conditional on nine regulatory 
approvals including US merger control.

Nokia declined to comment.

by Samantha Tomaszczyk in London and Lisha Zhou in 
Shanghai

Jul 31

BG/Shell MOFCOM review started 
around 7 July, source says
China’s Ministry of Commerce’s (MOFCOM) review of Royal 
Dutch Shell’s [LON:RDSB] acquisition ofBG Group [LON:BG] 
began around 7 July, a source briefed on the situation said.

The energy sector is overseen by China’s National Development 
and Reform Commission (NDRC). A second source familiar with 
the parties said that as yet it is unclear whether MOFCOM will 
seek comments from NDRC on the transaction.

MOFCOM has a 30 calendar day Phase I, a 90 day Phase II and 
a 60 day Phase III.

As reported, the level of control the combined company will 
have over LNG (Liquefied Natural Gas) resources in China is 
expected to come up in the MOFCOM review. A Chinese LNG 
industry source said earlier this week that they had not yet 
received a request for comment from the agency.

Shell said in its results announcement Thursday “good 
progress” is being made with the regulatory process, including 
approvals received from Brazil’s CADE, South Korea’s FTC and 
US FTC. Shell added that pre-conditional filings have been 
submitted for Australia, China and the EU.

The deal remains on track for completion in early 2016, Shell 
said yesterday.

by Lisha Zhou in Shanghai

Oct 14

Altera/Intel: MOFCOM merger review 
in flight
The merger filing by Intel (NASDAQ: INTC) regarding 
its proposed acquisition of Altera (NASDAQ:ALTR) has 
been formally accepted by China’s Ministry of Commerce 
(MOFCOM) for review, two people briefed told this news 
service.

It is still unclear when the review was formally initiated, but 
the case still appears to be in the early stages, one of the 
people said. In late September, representatives from Intel 
met with MOFCOM on the case, the second person told this 
news service. Normally a meeting is held after a case review is 
formally initiated, the person said.

Intel announced its USD 54 per share cash offer for Altera on 
1 June. The deal was notified to the European Commission on 
9 September and has a provisional Phase I decision deadline 
for today, 14 October. US clearance was secured after the HSR 
waiting period expired on 4 September.
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Given clearances in other jurisdictions, the sentiment in 
MOFCOM appears to indicate a smooth process, this person 
opined.

As previously reported, a source close to China’s Ministry 
of Industry and Information Technology (MIIT) said that the 
agency was unlikely to significantly oppose the current wave of 
semiconductor and integrated circuit deals.

MOFCOM’s Phase I lasts 30 calendar days. The majority of 
cases pass to Phase II, which can last up to 90 calendar days. 
The agency remains short staffed. Since last year, six officials 
have left for a variety of reasons as well as the AMB’s Deputy 
Director General Zheng Wen departures this year.

The USD 16.7bn deal is also pending competition clearance 
from Japan, South Korea, Taiwan, and Israel.

Intel and Altera declined to comment.

by Lisha Zhou in Shanghai

Oct 26

Baker Hughes/Halliburton re-file with 
MOFCOM
Halliburton (NYSE:HAL) is understood to have re-filed its 
proposed acquisition of Baker Hughes (NYSE:BKH) with 
China’s Ministry of Commerce (MOFCOM).

The Houston, Texas-based oil field services company did not 
finalize its remedy offering to the competition authority within 
the required timeframe, it is understood.

MOFCOM does not announce when it has taken up a case 
for review or when the 180-day maximum three-stage review 
period will conclude. It was said that Phase III of MOFCOM’s 
review of the case was approaching expiry when Halliburton 
refiled its application.

Halliburton and Baker Hughes have proposed to divest a 
number of businesses to secure antitrust clearance from 
competition authorities in several jurisdictions. Under their 
merger agreement reached in November 2014, the companies 
have agreed to sell assets that generate up to USD 7.5bn in 
revenues.

In September, Halliburton collected final round bids for the first 
group of assets, but has not announced a resolution of the 
process. It said it planned to sell additional businesses along 
with several Baker Hughes assets in the US, Australia, Brazil, 
Norway and the UK.

Once a case is re-filed with MOFCOM, the review process 
will restart from Phase I. This period lasts for up to 30 calendar 
days, followed by a 90-day Phase II. This can be extended for 
another 60 days if necessary.

A Halliburton spokesperson told this news service that both 
parties continue to work constructively with all competition 
enforcement authorities that have expressed an interest in the 
proposed transaction.

“Halliburton and Baker Hughes remain focused on completing 
the regulatory approval process and closing the transaction 
in order to begin realizing the benefits of the combination 
for shareholders, customers and all other stakeholders,” the 
spokesperson said.

The deal is still pending clearance from the US Department of 
Justice (DoJ), the European Commission (EC) and Brazil, among 
other regulators. It is under a timing agreement with the DoJ 
and an in-depth review in Brazil. Haliburton and Baker Hughes 
are still yet to resubmit their case to the EC after their filing was 
deemed incomplete earlier this year.

In an October 10-Q filing, Halliburton said it continues to target 
closing the transaction in 2015, but the deal could move into 
2016.

by Lisha Zhou in Shanghai, with additional reporting by         
Jay Antenen in New York

Oct 16

China’s MOFCOM seeking comments 
on revised draft of merger notification 
and review measures
•   34 new articles involving definition of control, consultation 

and simple cases added in Notification Measures

•   One undertaking’s control over another can be either a 
positive or a negative right

•   MOFCOM needs to obtain waiver from applicants before it 
can exchange case information with other jurisdictions

China’s Ministry of Commerce (MOFCOM) has recently 
circulated two revised draft regulations among a group of 
lawyers and legal experts seeking comments regarding the 
revisions, PaRR has learned.

The two draft regulations are a revised version of the 
Measures for Review of Concentration Between Undertakings 
(Review Measures) and a revised version of the Measures 
for Notification of Concentration Between Undertakings 
(Notification Measures).

The soliciting of comments will end around 23 October, a 
source familiar with the matter said. Prior to this round of 
comment seeking, MOFCOM had consulted some legal 
experts and lawyers on the two draft revisions during a two-day 
seminar held September 10-11 in Beijing, the source revealed. 
The current circulated drafts are believed to have combined the 
September opinions, he said.
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According to the revised draft of the Notification Measures 
seen by PaRR, 34 new articles regarding the definition of 
control, consultation procedures, simple case notification and 
withdrawal have been added, increasing the number of articles 
in the Notification Measures from current 18 to 52.

Among the 34 new articles, 10 clarify what is controlling power, 
what situation can be deemed as a controlling power change 
and what kind of transaction constitutes a concentration of 
undertakings. Another 10 address the simple case system 
from thresholds and notification material to case initiation, 
withdrawal and review procedures. The remaining new articles 
were added in to solve practical problems in determining 
whether a case meets the notification threshold and to clarify 
other issues with regards to consultation procedures and 
exemption situations.

In order to determine controlling power, MOFCOM introduced 
two terms: a “positive right” and a “negative right”. In the 
revised draft, article 5 states that “one undertaking’s control 
over other undertaking can be either a positive right or a 
negative right”.

A positive right refers to the situation where an undertaking 
can unilaterally determine the business strategy of other 
undertaking without cooperation from other shareholders.

A negative right refers to the situation where an undertaking 
cannot unilaterally determine the business strategy of other 
undertaking but it can unilaterally deny the business strategy of 
such undertaking.

Furthermore, the new draft clarifies in Article 28 that MOFCOM 
requires an official signed concentration agreement. For the 
acquisition of a listed company in the form of public offer, the 
announced tender offer report of the proposed acquisition can 
be regarded as the signed concentration agreement, according 
to the article.

The article further clarifies that if there is a contradiction 
between this requirement and other laws and regulations or 
mandatory provisions of other jurisdictions, the undertakings 
can make a notification with MOFCOM before signing the 
concentration agreement. However, the notifying party should 
provide a Memorandum of Understanding or Framework 
Agreement or draft concentration agreement and other 
materials when making a notification, and should also ensure 
the certainty of the transaction.

by Lisha Zhou in Shanghai

Australia

Nov 26

Asciano: Brookfield exploring both 
divestment and litigation options
Brookfield Infrastructure Partners [NYSE:BIP] recognises any 
divestment offer has to be significant for it to gain approval 
from Australia’s ACCC competition watchdog in its bid for 
Asciano [ASX:AIO], it was said. It is also not ruling out a legal 
challenge to the ACCC’s decision.

Earlier on Thursday (26 November) the ACCC said it has decided 
not to accept behavioural undertakings offered by Brookfield.

It was explained that the ACCC will need to be sure that any 
divestment would be a viable concern for the buyer and that 
Brookfield essentially has a choice of selling either Pacific 
National’s (PN) intermodal or Brookfield’s rail interests in order 
to maintain the independence of the West Australia rail network 
and PN from one another.

It is understood that Brookfield is still determining which 
structural undertakings would satisfy the ACCC at minimum 
cost for the Canadian infrastructure group.

Brookfield was said to be considering an option to challenge 
the ACCC’s decision. One lawyer noted, though, that in a 
competitive bidding contest with Qube [ASX:QUB] and its 
partners, litigation seems unlikely to be sustainable.

He explained that Asciano and its shareholders are unlikely to 
be willing to wait around while Brookfield work through the 
courts with the ACCC. He estimated four to six months would 
be a quick turnaround in the Federal Court to get to the end of a 
first instance judgment, not allowing for any appeal.

The Qube-led consortium, which includes Global Infrastructure 
Partners (GIP) and Canada Pension Plan Investment Board 
(CPPIB), have started due diligence on Asciano.

Seeking a declaration from the Federal Court was described by 
an independent M&A lawyer as a ballsy choice.

However, challenges to ACCC decisions have paid off in the 
past. Australian energy group AGL [ASX:AGL] successfully went 
to the Federal Court for the acquisition of a 32.5% stake in Loy 
Yang power station in 2003 by a consortium named the Great 
Energy Alliance Corporation (GEAC).

Brookfield, it was said, believes it has time for a legal challenge 
on the basis that Qube’s ACCC process could itself be lengthy. 
The ACCC has said it will rule on Qube’s proposal on 11 
February but this could well extend into a statement of issues 
and subsequent discussions around undertakings.

The Australian Competition Tribunal is another potential route 
to seek clearance, should the ACCC reject the proposal, but 
this process is lengthy. The tribunal aims to complete a merger 
authorisation within three months but it can extend to six 
months.
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The ACCC has not formed a final view on Brookfield’s offer 
and is scheduled to make a final decision on 17 December. It 
published a “red-light” statement of issues last month.

In deciding that Brookfield’s undertakings are not acceptable, 
the ACCC noted concerns around whether long-term 
behavioural section 87B undertakings are capable of 
addressing the scale and complexity of the vertical integration 
of Brookfield’s monopoly infrastructure assets with Asciano’s 
above rail operations. It also questioned whether it is 
appropriate for the proposed undertakings to rely, in part, on 
Western Australia- and Queensland-based access regimes.

Asciano was trading unchanged at AUD 8.75 on 26 November. 
The implied offer price from Brookfield is AUD 9.14, while 
Qube’s implied offer is AUD 9.45.

Brookfield declined to comment when contacted by this news 
service.

by Simon Segal in Sydney and Stephanie Hanna                    
in Hong Kong

India

Sep 29

Lafarge/Holcim merger’s India leg 
awaiting amendment to mining laws
•   Still time to close deal in India based on CCI approval

•   CCI has power of reference under Competition Act

•   Ultratech-Jaypee Cements deal also impacted

The India leg of the USD 50bn Lafarge/Holcim deal continues 
to hang in abeyance pending necessary amendments to 
the country’s mining laws to allow for the transfer of mining 
licenses, industry sources have told PaRR.

In March, the Indian government passed an amendment to the 
Mines and Minerals (Development and Regulation) Act, 1957, 
which stated that the transfer of mineral concessions would be 
allowed only for mines granted through auctions. That meant 
the transfer of any non-auctioned lease was prohibited.

In the same month, in a 51-page merger ruling the Competition 
Commission of India (CCI) granted conditional approval to 
LafargeHolcim pending the sale of one of Lafarge’s cement 
plants and a grinding station with a total annual cement 
capacity of approximately 5m tonnes in eastern India. Though 
cement maker Birla Corp has reportedly agreed to acquire the 
assets, the pending transfer of mining licenses has stopped the 
deal from going through.

Unless Lafarge/Holcim can transfer the limestone mines to 
Birla Corp, the sale of Lafarge’s assets has no value. Lafarge 
had acquired the limestone mines from Tata Steel in 1999, not 
through an auction.

PaRR has learned that the parties have time to wrap up the 
India leg of their merger.

The CCI gave Ranbaxy Laboratories and Sun 
Pharmaceuticals six months to wrap up a sale of assets that 
was conditional to their merger approval. Given the current 
prohibition on the transfer of mining licenses, the antitrust 
regulator is likely to have given Lafarge/Holcim more time, said 
an industry antitrust lawyer.

The CCI can still consult the government on the issue as it has 
the power of reference under the Competition Act, 2002, it is 
understood. Ultimately the decision rests with the Ministry of 
Mines.

An industry source suggested that a solution could be found 
with applications being made to the state government. This 
would follow Rule 37 of the Mineral Concession Rule, which 
provides for transfer of mining leases by original lessees to third 
parties through applications to the state government seeking 
prior consent.

On 12 May, S K Shahi, director of the Ministry of Coal, said in 
a letter addressed to Satya Prakash, IFS director (mines)-cum-
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special secretary: “It is understood that such [an] arrangement 
[for the] transfer of mining lease[s] requiring [an] original lessee 
(ie, prior allottee) to make an application is not provided in the 
Coal Mines (Special Provisions) Act, 2015.”

The global cement deal will not be affected if the Indian 
government fails to make amendments to the mining law to 
allow the transfer of mining licenses, necessary to meet the 
CCI’s conditional approval, said an industry source. That is 
because the Indian assets can be carved out of the global deal.

Lafarge/Holcim is not the only deal to have been affected 
on account of mining laws and transfers of licenses. The 
fate of the Ultratech/Jaypee Cements deal also hangs in 
abeyance. As widely reported, UltraTech Cement hopes to 
acquire Jaiprakash Associates’ 2.2m tonne cement units in 
Chhattisgarh for INR 20bn (USD 301.5m).

A second industry source pointed out that consolidation, which 
is much needed in the Indian cement and steel industries, 
cannot take place unless the government amends the law and 
allows the transfer of licenses for mines not acquired through 
at auction.

Meanwhile the CCI has appointed UK-headquartered Mazars 
to monitor the divestiture of Lafarge’s assets in India, PaRR 
previously reported. The idea behind appointment of a 
monitoring trustee is to ensure smooth divestment, and in the 
event that the merging parties fail to sell the requisite assets 
within the stipulated timeframe, the independent firm will act 
as the CCI’s trustee and sell the assets.

Lafarge and Holcim filed with the CCI on 14 July, and the 
merger has been cleared in all major jurisdictions. It was filed 
in 20 jurisdictions including the European Union, US, Canada, 
Brazil, India, China, Ecuador, Mexico, Morocco, the Common 
Market for Eastern and Southern Africa, Tanzania, Serbia, 
Russia, Ukraine, Turkey, Kenya, Mauritius, Singapore, South 
Africa and Indonesia. No filing was required in the Philippines or 
Vietnam.

In India Lafarge is being advised on the corporate side by AZB 
& Partners Mumbai managing partner Zia Modi, partner Alka 
Nalavadi and senior associate Qais Jamal. It has also mandated 
Vinod Dhall, managing associate Ram Kumar and associate 
Avinash Amarnath of Vinod Dhall-TTA. Holcim is being advised 
by Cyril Amarchand Mangaldas corporate partner Ashwath Rau 
and competition partner Nisha Uberoi.

.

by Freny Patel in Pune

Japan

Oct 20

UNY/FamilyMart deal may have to 
offer JFTC remedies in Aichi Pref
•   Low barriers of entry in food retail industry

•   Deal involves more stores than precedent cases

•   More time needed before JFTC filing

FamilyMart [TYO: 8028] and UNY Group Holdings [TYO: 
8270] may have to offer remedies in such geographical areas 
as Aichi Prefecture but their proposed merger is likely to obtain 
approval from the Japan Fair Trade Commission (JFTC), said a 
person familiar with the situation and antitrust experts.

The two Japan-based retail groups announced last week the 
conclusion of a basic agreement with the merger ratio such that 
FamilyMart will allot 0.138 shares for each share of UNY Group 
Holdings. A final agreement is set to take place in April 2016.

“There are a few areas in Japan where only UNY Group stores 
and FamilyMart convenient stores operate [with no rival 
stores competing with them],” said the person familiar. “Aichi 
Prefecture is one such area with the number of [UNY Group’s] 
Circle K Sunkus stores sticking out.” The prefecture has a total 
of 1,212 Circle K Sunkus convenience stores.

Generally, however, barriers to entry into the food retail industry 
are low and competition in the industry is healthy with UNY 
supermarkets, its convenience store Circle K Sunkus and 
FamilyMart convenience stores competing with other rival 
outlets in the same and adjacent locations, according to an 
antitrust lawyer who is not involved in the deal.

A former JFTC official said the Japanese competition authority 
is likely to use an approach similar to the one used for its Best 
Denki/Yamada Denki review in 2012 and its Daiei/Aeon 
merger review in 2013. In the two previous reviews, the JFTC 
decided not to use its usual tool of market share analysessaying 
it was technically difficult to calculate such market share 
figures. According to the commission’s reports, the JFTC 
considered that the stores competed with each other on store-
by-store basis.

In case of the Best Denki/Yamada Denki merger review, the 
JFTC identified 253 areas within a 10 kilometers radius of the 
store and reviewed how the parties compete with each other. 
As a result, theJFTC found that the merger would restrain 
competition in just 10 out of the 253 areas. The deal obtained 
the JFTC approval after Yamada sold some outlets to its 
competitors in these 10 areas.

A Yamada Denki executive noted that the JFTC still decided 
to extend into a Phase II review at the time because Yamada 
Denki had a high market share of 35.1% in Japan, and Yamada 
and Best’s combined share exceeded 50% in 10 regions in 
Southern Japan.
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As for the Daiei/Aeon situation, the JFTC identified 260 
geographic ranges within a radius of 500 to 3,000 meters of the 
store. No remedies were deemed necessary because the JFTC 
concluded the deal would not restrain competition.

The former JFTC official added that neither the Best Denki/
Yamada Denki deal nor the Daiei/Aeondeal involved so many 
stores as the present deal meaning the regulator would face 
an enormous amount of work. A lot of work will be involved to 
narrow down the areas of competition. The JFTC will probably 
have to conduct hearings with third parties. They may be asked 
to sell some stores, the former JFTC official said.

At the end of August 2015, UNY had 6,358 Circle K Sunkus 
convenience stores in Japan with 96% of them being franchise 
stores while it had 231 general merchandise stores (GMS). 
FamilyMart, meanwhile, had 11,450 convenience stores, along 
with 647 Cocostore convenience stores.

A combined entity will have a total of 18,686 stores. If we look 
at convenience stores alone, the combined entity of UNY and 
FamilyMart will have a total of 18,455 convenience stores, 
almost par with Seven-Eleven’s 18,092 stores and well above 
Lawson’s 13,283 stores.

The person familiar said UNY largely defines the area within 
a radius of 300 to 500 meters of the store as the geographic 
range for its convenience stores and the area within a radius of 
2,000 to 5,000 meters of the store as the range for its GMS.

The person familiar said UNY and FamilyMart convenience 
stores compete not only with each other but also with GMS, 
food supermarkets, drugstores and internet commerce among 
others.

A FamilyMart spokesperson said both UNY and FamilyMart 
have been carrying out preliminary discussions with the JFTC 
since March when they first announced their transaction, but 
they would take a bit more time to complete the filing with the 
authority. Currently, they are trying to complete identifying its 
geographical regions, the spokesperson added.

Store competition more relevant than number of outlets

Another former JFTC official said the JFTC’s issue is not so 
much to do with the question of how many convenience stores 
the combined entity will have, but rather how they will compete 
with each other.

“First, the JFTC will look at how their convenience stores 
compete with each other. If that analysis alone is not sufficient 
to explain how they compete with each other, they will also 
look closely at GMS and other types of stores,” the second 
former JFTC official said.

“If both UNY and FamilyMart dealt with the JFTC adequately 
through preliminary discussions and the information provided 
by the two companies are adequate, the review will be 
completed within a 30-day Phase I review,” the second former 
JFTC official added.

“As with the case of the Best Denki/Yamada Denki situation, 
the companies may be asked to sell one or two stores, but 

there is absolutely no possibility that the JFTC will issue a 
cease and desist order,” the second former JFTC official said.

At a meeting of analysts on 15 October, FamilyMart President 
Isamu Nakayama said the parties were hoping to obtain JFTC 
clearance by the end of the year. However, a FamilyMart 
spokesperson clarified on Tuesday Nakayama’s statement 
saying the president was simply expressing his wishful thinking 
and his statement was not backed by anyone from the JFTC.

The JFTC has 30 calendar days from the date of notification for 
a Phase I review. If the regulator finds the 30-day preliminary 
review inadequate, it can extend it for up to another 90 days. 
The 90-day extension will be counted from the date of receipt 
of all of the additional information requested by theJFTC.

JFTC clearance is the only antitrust regulatory approval the 
UNY/FamilyMart deal requires. The proposed acquisition is 
also conditional upon the approval of the two companies’ 
shareholders at their respective annual general meetings 
scheduled for 26 May. The deal is expected to close in 
September 2016.

by Norie Hata in Tokyo



PaRR’s Merger Review Asia-Pacific9

Singapore

Aug 21

Safegate/ADB: Singapore antitrust 
concerns could be addressed by asset 
sale
•   Merger may result in price increase, affect technical support

•   Regulator asks parties to offer remedies 

Competition concerns raised by Singapore’s antitrust authority 
over the proposed acquisition of Safegate International AB 
by ADB BVBA, are likely to be dispelled through the sale of 
assets, two antitrust attorneys have told PaRR.

The Competition Commission of Singapore (CCS) expressed 
concerns earlier this month over the proposed sale of Safegate 
International by Fairford Holdings Private AB to ADB following 
third-party feedback and information furnished by the acquirer 
and the target during phase I of its merger review. The authority 
says the proposed transaction could “significantly reduce the 
level of competition in the affected markets, and may lead to 
price increases and deterioration in quality and/or technical 
support”. A joint notification was submitted to the CCS on 23 
June by ADB, Safegate and Fairford.

The CCS has asked the merging parties to make commitments 
to address the potential competition concerns that may arise as 
a result of the proposed transaction, failing which the merger 
will proceed to a detailed phase II review.

Given that the proposed deal is between the biggest and 
second-biggest airfield technology players in Singapore, and 
that there is an overlap in the market for airfield lighting (AFL) 
systems, the competition authority was bound raise concerns, 
the first lawyer said. ADB sells AFL systems under the brands 
ADB, LUCEBIT and ERNI. Safegate’s stable of AFL brands 
include Safegate, Thorn and Idman.

The second lawyer said the parties would have to provide 
structural remedies, and did not rule out the likelihood of 
behavioral remedies, citing the acquisition of JobStreet 
Singapore by SEEK Asia Investments, which was 
conditionally approved after the parties proposed a set of 
commitments. Without proper commitments, the proposed 
deal could suffer a similar fate to Parkway Holdings’ proposed 
holding in RadLink-Asia, as the CCS was concerned about 
overlapping markets for the supply of radiopharmaceuticals and 
the provision of radiology and imaging services in Singapore.

ADB and Safegate told the CCS that the merger was unlikely to 
reduce competition in the supply of AFL systems, products and 
services in Singapore, since the market is highly competitive, 
with a large number of suppliers and strong countervailing 
buyer power. They also said there was scope for existing 
AFL manufacturers to increase their output and sell into the 
Singapore market without making big investments. Large 
customers would remain able to exert significant pricing 

pressure on the combined entity after the merger, they said.

In their joint submission to the watchdog, the firms said 
no other goods were substitutable for AFL systems from 
a customer perspective. They pointed out that the relevant 
market was the worldwide market for the supply of AFL 
products and services. AFL systems include remote controls 
and monitoring devices that must be able to withstand harsh 
environmental conditions.

The ADB group comprises airfield technology companies 
specializing in end-to-end, integrated and sustainable solutions 
for visual guidance. More than 2,000 airports in 175 countries 
have selected ADB as their preferred partner for airside 
operations.

Safegate is an airside products business that provides docking 
guidance and AFL equipment and software, gate management 
and air-traffic ground control technology to airports globally. 
Safegate’s products are developed in Finland, Denmark and 
France, and at its headquarters in Sweden. It is wholly owned 
by Fairford and ultimately wholly owned by Fairford Holdings 
Limited, a private investment company owned by the Osseiran 
Family Trust.

Despite the European origins of both companies, there is no 
current indication that their planned tie-up has yet aroused 
antitrust concerns in the EU. PaRR has been unable to find 
evidence that any investigations have been launched or are 
pending in Europe in relation to the merger.

by Freny Patel in Mumbai and Jeremy Fleming-Jones in 
Brussels

Oct 08

Proposed amendments to Singapore’s 
antitrust law likely to facilitate M&A 
deal structuring, lawyers say
•   Tiger Airways/Singapore Airlines opened door to possible 

misuse of failing firm defense

•   Amendments likely to help firms use buyer power to 
establish lack of market power 

•   Further clarity required for JVs and phased-wise acquisition 
of control

The recently proposed amendments to the Substantive 
Assessment of Mergers (SAM) guidelines in Singapore are 
likely to facilitate companies to better structure mergers and 
acquisitions, competition lawyers told PaRR. The proposed 
amendments identify how Singapore’s competition regulator 
will review mergers, they explained.

The SAM guidelines form a part of the Competition 
Commission of Singapore’s (CCS) overhaul of most of the 
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competition guidelines, as announced on 25 September. Since 
competition law came into force a decade ago in January 2005, 
the antitrust agency has from time to time amended parts of 
the Competition Act 2004.

The draft guidelines, which have been opened to public 
consultation, highlight among other areas the qualification 
criteria for the failing firm defense and CCS’ assessment of 
countervailing buyer power, said Chong Kin Lim, head of Drew 
& Napier’s Competition and Regulatory Law Practice Group.

Practitioners feared that companies wanting to consolidate 
their positions in certain industries might misuse the failing firm 
defence argument after the CCS approved Singapore Airlines’ 
acquisition of Tiger Airways in November 2014. This was 
the first merger cleared on the grounds of the “failing firm” 
defense.

In many jurisdictions, a common defense argued in mergers, 
abuse of dominance, and cartel proceedings is that the parties 
under investigation lack sufficient market power.

While some jurisdictions, such as the European Union, have 
been able to establish a lack of market power by demonstrating 
the existence of buyer power among customers of the 
concerned parties, in Singapore, this defense has met with 
“varying degrees of success”.

The concept of market power and the test for the substantial 
lessening of competition are interrelated, Lim said. The 
maintenance or enhancement of market power may constitute 
a substantial lessening of competition, and the CCS has made 
this link clear in the Draft Substantive Guidelines.

Mergers between competing buyers may create or enhance a 
merged firm’s ability to exercise market power and thus give 
rise to competition concerns and a substantial lessening of 
competition.

The determination of a substantial lessening of competition 
is dependent on the facts and circumstances of each merger 
situation, Lim said, stressing that according to the CCS “[t]here 
is no precise threshold, whether in qualitative or quantitative 
terms as to what constitutes” a substantial lessening of 
competition.

Assessments of whether a substantial lessening of competition 
will arise, or whether an undertaking holds market power are 
assessments that will always need to be made on a case-by-
case basis, Lim said. The guidelines are not aimed at providing 
a one-size-fits-all test on the potential impact of mergers in 
Singapore, he added.

The clarifications identified in the draft amendments will 
thus assist merger parties in structuring and formulating 
their representations to the CCS about why the transactions 
in question do not give rise to a substantial lessening of 
competition, Lim told PaRR.

The draft guidelines explain that the CCS will consider supply-
side, demand-side and dynamic efficiencies in its assessment 
of net economic efficiencies that outweigh the adverse effects 
of a merger, the Singapore-based law firm, Allen & Gledhill, 
stated in a client briefing. 

Supply-side efficiencies refer to a merged entity’s ability to 
supply its products or services at a lower cost. There can 
be demand-side efficiencies if the merged entity’s products 
become more attractive. Dynamic efficiencies are brought 
about if there is innovation to change the merged entity’s 
products and services. 

Allen & Gledhill went on to point out that the draft SAM 
emphasises that the calculation of market shares is highly 
dependent on market definition. A lessening of competition 
need not be felt across an entire market or relate to all 
dimensions of competition in a market, for the effect to be 
substantial, the draft guidelines state. Rather, the CCS will 
consider the effect of the merger on subsequent, intermediate 
and final customers, the guidelines said. 

The draft guidelines also elaborate on how acquiring minority 
shareholdings may lead to decisive influence, with much 
depending on the patterns of attendance and voting at 
shareholders’ meetings, giving rise to a “reviewable merger”, 
Allen & Gledhill said in a client alert.

Lim agreed, adding that while the position taken by the CCS is 
not a novel one, the industry welcomes clarification on whether 
certain transactions may potentially fall within the merger 
review regime under the Competition Act. The additional 
illustration on how a minority shareholder may be deemed 
to have sole control over an undertaking on a de-facto basis 
provides greater clarity to merger parties, he added.

While the CCS has clarified a number of aspects in relation to 
the SAM guidelines, there are still a number of outstanding 
issues that need further amendments, Gerald Singham, a 
partner at Rodyk & Davidson LLP, told PaRR, citing the need for 
clarity when it comes to joint ventures and acquisition of control 
in a phased-like manner.

Singham asked whether joint ventures should fall within the 
definition of a merger, or if a JV agreement should be reviewed 
under the merger notification or a decision/guidance by the 
CCS Similarly, the CCS needs to clarify whether the acquisition 
of control should be considered a separate merger at each 
stage of an acquisition, he added.

The draft amendment has been opened for public consultation, 
which comes to an end on 6 November. 

by Freny Patel in Pune
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South Korea

Sep 15

Tesco’s sale of South Korean retail 
arm set for smooth completion but 
antitrust challenges likely due to trade 
practices: UPDATE
[The last paragraph of the article has been changed to say that 
the source noted Homeplus’ review process was expected to 
last a few months due to the size of the deal, which was valued 
at USD 6.4bn, and not USD 6.1bn as reported earlier.]

Tesco’s sale of its South Korean retail arm, Homeplus, to private 
equity fund MBK Partners is unlikely to be challenged by the 
Korea Fair Trade Commission (KFTC) because the acquisition 
is by a financial investor, according to a source close to the 
regulator and four industry lawyers.

The acquisition is unlikely to face any major competition 
issues since its acquisition by a PE fund would not change the 
composition of the retail market as there would not be any 
elimination of competition, the four industry lawyers said.

Earlier, PaRR reported that the merger review process would 
face hurdles only if Homeplus were bought by a strategic 
investor. One of the industry lawyers told PaRR that labor 
unions had protested against Tesco’s sale of Homeplus, saying 
that the deal lacked transparency, which made it likely to draw 
the attention of the antitrust regulator.

The four lawyers also said that after the sale, Homeplus may 
not drop off the KFTC’s radar, considering its track record of 
unfair trade practices.

Two of the industry lawyers said Homeplus had been 
investigated by the KFTC a number of times over alleged 
violations of the Monopoly Regulation and Fair Trade Act. In 
April, it was investigated for allegedly coercing its suppliers 
into reducing their margins. In June, the KFTC fined Homeplus 
for allegedly using supplier’s workers without paying any 
compensation.

The KFTC’s announcement that its agenda for 2015 included a 
tough stance towards the distribution sector meant Homeplus 
was even more likely to attract scrutiny from the regulator, the 
two industry lawyers said.

The KFTC is currently focusing its attention on retail department 
stores and the home-shopping sector.

Tesco announced its decision to sell Homeplus to MBK 
Partners on 7 September. According to a company press 
release, the acquisition is expected to be completed in the 
fourth quarter of 2015, conditional upon Tesco shareholder 
approval and regulatory approvals in South Korea.

A source familiar with situation said a merger filing had been 
made to the KFTC shortly after the share purchase agreement 
was signed. The source added that the review process was 
expected to last a few months due to the size of the deal, 
which was valued at USD 6.4bn.

The source close to the regulator declined to comment on the 
status of the merger filing.

An MBK spokesperson did not respond to queries.

by Danbee Lee and Soo Young Park in Seoul
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