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PRESS RELEASE 
 
Statement from ASIFMA and Herbert Smith Freehills  
 
New FAQs from SFC fail to relieve concerns about new Internal Investigation 
Disclosure Obligation 
 
Hong Kong, 21 May 2019 - New guidance from the Hong Kong Securities and Futures Commission 
(SFC) has clarified many aspects of a new reporting regime for licensed persons in Hong Kong, but concern 
remains over the logistical and administrative burden imposed. 
  
On 21 May, the Hong Kong Securities and Futures Commission (SFC) issued FAQs on its Internal 
Investigation Disclosure Obligation, a new reporting requirement introduced in February 2019. 
  
While the industry had expected and welcomed the reporting requirements when introduced, the 
industry was keen to ensure that the Obligation worked, administratively and logistically, and to ensure a 
level playing field between reporting firms and reported employees. 
  
The new FAQs do enhance clarity, providing welcome guidance on what is and is not reportable and the 
wide scope of this new requirement. 
  
It is now clear that the regime captures investigations into both regulated and non-regulated activity, and 
that the SFC will require reports of internal investigations even when there are no adverse findings. 
  
The FAQs also clarify that very high standards of confidentiality apply to these disclosures, as do existing 
SFC appeal procedures, which is also welcome. 
  
"A clear understanding of what is in scope and what is not in scope, coupled with the realities of what it 
takes administratively and logistically to capture and report incidences, are important, and we welcome 
those aspects of the new FAQs," said Patrick Pang, Managing Director - Compliance and Tax at ASIFMA.  
"However, we remain concerned that by requiring firms to capture and report every investigative action 
that takes place that the scope will impose a huge administrative burden. This burden falls not only on the 
reporting firms but also on the SFC, which will potentially have to screen and handle a huge number of 
reports – many of which may not even prove very useful to the SFC."    
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"We are already seeing firms reporting thoroughly under this new system, even including events that 
occurred long before the new Obligation was introduced," said partner Hannah Cassidy of law 
firm Herbert Smith Freehills who helped lead ASIFMA’s consultation response on the FAQs. "Practically, 
this Obligation applies to a very mobile group of over 30,000 people in a high-pressure financial market. 
Our concern is that if reporting levels climb, firms may look for ways to reduce the burden. If firms 
trimmed back internal policies to stem the number of reports triggered, it could impact 
standards overall and possibly impact those in other areas, such as security or IT." 
  
The FAQs' clarification that the SFC will require all information that can be "lawfully" provided could also 
reduce the level of reporting, as much of the information will also be covered by a web of potentially 
conflicting laws on employment, personal privacy and data privacy. 
  
"Another potential issue is with how the reporting requirements dovetail with other legal regimes and the 
legal risks that reporting firms will face," said Patrick. "For instance, an 
employee reporting sick repeatedly without a medical certificate could technically breach company 
internal policies. If the firm opens an inquiry and subsequently clears the employee, 
concluding that there is no breach, it will still be a reportable investigative action under the SFC’s 
requirements – and the firm may face potential privacy issues by reporting." 
  
Firms may also find this difficult to enforce in practice without the force of a clear legal provision behind 
the reporting, particularly when they are potentially contravening other, legally supported standards. 
  
Lastly, while the importance of one standard for the market is recognised, the burden will fall unequally 
on smaller firms or branches of firms in Hong Kong under the current regime. 
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About ASIFMA  

ASIFMA is an independent, regional trade association with over 100 member firms comprising a diverse 
range of leading financial institutions from both the buy and sell side, including banks, asset managers, law 
firms and market infrastructure service providers.  Together, we harness the shared interests of the financial 
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industry to promote the development of liquid, deep and broad capital markets in Asia.  ASIFMA advocates 
stable, innovative and competitive Asian capital markets that are necessary to support the region’s 
economic growth.  We drive consensus, advocate solutions and effect change around key issues through the 
collective strength and clarity of one industry voice.  Our many initiatives include consultations with 
regulators and exchanges, development of uniform industry standards, advocacy for enhanced markets 
through policy papers, and lowering the cost of doing business in the region.   Through the GFMA alliance 
with SIFMA in the United States and AFME in Europe, ASIFMA also provides insights on global best practices 
and standards to benefit the region.   More information about ASIFMA can be found at: www.asifma.org. 

About Herbert Smith Freehills 

Operating from 26 offices across Asia Pacific, EMEA and North America, Herbert Smith Freehills is at the 
heart of the new global business landscape providing premium quality, full-service legal advice. We provide 
many of the world’s most important organisations with access to market-leading dispute resolution, projects 
and transactional legal advice, combined with expertise in a number of global industry sectors, including 
energy, natural resources, infrastructure, technology and financial services.  

With a 30-year history in Asia, Herbert Smith Freehills has over 300 lawyers and legal professionals in the 
region, advising clients on complex corporate, disputes and finance matters from offices in Bangkok, Beijing, 
Hong Kong, Jakarta*, Kuala Lumpur, Seoul, Shanghai, Singapore and Tokyo.  

*In Jakarta, Herbert Smith Freehills' international counsel practise alongside its affiliate firm, Hiswara Bunjamin & Tandjung, one of 
Indonesia’s leading commercial and corporate law firms. 
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