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ASIFMA is an independent, regional trade association comprising a diverse range of over 100 leading financial 

institutions from both the buy and sell side, including banks, asset managers, professional services firms and market 

infrastructure service providers. ASIFMA operates as an independent regional organization with global integration 

through membership in GFMA with global alliance partners AFME in London and Brussels and SIFMA in New York 

and Washington, DC. 

This briefing note is not intended to be and should not be relied on as being legal, financial, tax, regulatory, business 

or other professional advice. None of ASIFMA, its employees or consultants or its members or their respective firms 

represents or warrants that it is accurate, suitable or complete and none of them shall have any liability arising from, 

or relating to, its use.  

Introduction 

The U.S. banking regulators adopted rules (the “QFC Stay Rules”) in 2017 to improve the resolvability and 

resilience of U.S. global systemically important banks (“G-SIBs”) and their subsidiaries worldwide, 

as well as the U.S. subsidiaries, branches and agencies of non-U.S. G-SIBs (together, the “Covered 

Entities”). Among other things, the QFC Stay Rules require Covered Entities to amend covered 

qualified financial contracts (“QFCs”) to include language that expressly recognizes the authority 

of the Federal Deposit Insurance Corporation (“FDIC”) under the Federal Deposit Insurance Act 

(the “FDIA”) and the Orderly Liquidation Authority under Title II of the Dodd-Frank Wall Street 

Reform and Consumer Protection Act (“OLA” and, together with the FDIA, the “U.S. Special 

Resolution Regimes”) to suspend the exercise of default rights under such contracts and to 

transfer such contracts away from a failing Covered Entity (the “Express Acknowledgement 

Language”).  

This note complements the AFME briefing note dated 15 April 2019 on the impact of the U.S. QFC Stay 

Rules and summarizes the requirements for and the practical implications of including such 

language in certain equity capital markets (“ECM”) agreements that may be considered QFCs, and 

where the underwriter is a non-U.S. subsidiary of a U.S. G-SIB (a “Non-U.S. Subsidiary”).1 The ECM 

agreements that may be considered to be covered QFCs include underwriting agreements, 

subscription agreements, placement agreements, stock lending agreements and agreements 

among underwriters that contain transfer restrictions or default rights (including step-up default 

clauses) exercisable against underwriters. 

                                                      
1 For the avoidance of doubt, this note does not address an underwriter that is a U.S. insured depository institution or a non-U.S. branch of such an institution, 

nor does it address an underwriter that is a U.S. subsidiary, branch or agency of a non-U.S. G-SIB, as such entities are unlikely to be involved in ECM 

agreements used in Europe. 
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Specifically, the Express Acknowledgment Language sets forth recognition of the FDIC’s powers in two 

specific scenarios. Both scenarios must be included in order for the Covered Entity to be compliant 

with the QFC Stay Rules: 

• Express Recognition 1. Recognition of the statutory powers of the FDIC to transfer the QFC to a 

bridge institution or third-party transferee in the event that the Covered Entity enters into a 

proceeding under a U.S. special resolution regime; and 

• Express Recognition 2. Recognition of the statutory powers of the FDIC to limit the 

counterparty’s exercise of default rights in the event that either the Covered Entity or an affiliate 

of the Covered Entity enters into a proceeding under a U.S. special resolution regime. 

The bullet points below summarize the practical implications of including such language in certain ECM 

agreements where the underwriter is a Non-U.S. Subsidiary: 

• The Express Acknowledgement Language merely recognizes statutory powers that already 

exist. Similar to language that is used to recognize the resolution authorities’ under the Bank 

Recovery and Resolution Directive in Europe, the Express Acknowledgement Language merely 

recognizes powers that the FDIC already has under the FDIA and OLA, as such laws operate 

today. 

• The inclusion of the Express Acknowledgement Language in ECM agreements is unlikely to 

have any substantive effect for Covered Entity underwriters that are organized outside of the 

United States. Underwriters that are subsidiaries of U.S. GSIBs are required by the QFC Stay 

Rules to include the Express Acknowledgement language in their covered QFCs, regardless of 

where such subsidiaries are organized. However, even though such language must be included in 

ECM agreements that may be considered covered QFCs with underwriters that are Non-U.S. 

Subsidiaries, such language should have no real substantive effect for the following reasons: 

o With respect to Express Recognition 1 and Express Recognition 2 (except for the very rare 

situation where an ECM agreement contains a cross-default right exercisable against an 

underwriter, as discussed in the next bullet), a Non-U.S. Subsidiary is not eligible to be 

placed into U.S. special resolution proceedings. Thus, the Express Acknowledgement 

Language addresses a scenario that cannot arise as matter of law and therefore would 

have no practical impact. 
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o Express Recognition 2 also refers to the scenario where an affiliate of a Non-U.S. 

Subsidiary becomes subject to U.S. special resolution proceedings. While it is possible 

that a U.S. affiliate of a Non-US Subsidiary (e.g., its top-tier U.S. parent) could be placed 

into OLA proceedings, under typical ECM agreements used in Asia-Pacific, the inclusion of 

Express Recognition 2 is unlikely to have a practical impact on the rights of the other 

parties under the agreement. Under OLA, the FDIC has the authority to enforce contracts 

of a subsidiary of a failed U.S. financial company, but only if (1) the QFC is guaranteed or 

otherwise supported by the failed U.S. financial company, or (2) the QFC contains a 

“specified financial condition clause” that specifically references the failed U.S. financial 

company and provides the counterparty with the right to terminate the contract or 

exercise certain other default rights based on the financial condition or resolution under 

OLA of the failed U.S. financial company. However, ECM agreements used in Asia-Pacific 

typically do not contain such cross-default rights that would be triggered by a U.S. 

affiliate of a Non-U.S. Subsidiary being placed into OLA proceedings.2 There is no similar 

provision regarding contracts of affiliates under the FDIA. 

Unfortunately, despite the fact that inclusion of the Express Acknowledgement Language is unlikely to have any 

practical effect for such ECM agreements, the QFC Stay Rules still require underwriters that are Non-U.S. 

Subsidiaries to include such language. 

                                                      
2 In the unlikely event that an ECM agreement contained a cross-default right, under OLA, the issuer would be stayed from exercising termination rights against 

a Non-U.S. Subsidiary based on the insolvency or financial condition of the U.S. affiliate or the entry of the U.S. affiliate into OLA proceedings. In addition, 

the agreement would be required to include not only the Express Acknowledgment Language but also additional language mandated by the QFC Stay Rules 

providing for a contractual stay of cross-default rights based on any affiliate of the Covered Entity entering into any type of insolvency proceeding. However, 

in each case, this stay would not affect the ability of the issuer to continue to exercise remedies based on an actual payment or performance default by the 

Non-U.S. Subsidiary itself. 


