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Dear Sir/Madam,
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Re: the Measures on the Supervision and Administration of Retail Fund
Management Institutions (Draft for Consultation) and the Provisions on Issues in
Relation to Implementing the Measures on the Supervision and Administration of
Retail Fund Management Institutions (Draft for Consultation)
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On behalf of its members, the Asset Management Group (“AAMG”) of Asia Securities Industry &
Financial Markets Association (“ASIFMA”) is pleased to submit our comments and suggestions on the
Measures on the Supervision and Administration of Retail Fund Management Institutions (Draft for
Consultation) (the “Measures”) and the Provisions on Issues in Relation to Implementing the
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ASIFMA is an independent, regional trade association with over 140 member firms comprising a diverse range of leading financial
institutions from both the buy and sell side, including banks, asset managers, law firms and market infrastructure service
providers. Together, we harness the shared interests of the financial industry to promote the development of liquid, deep and broad
capital markets in Asia. ASIFMA advocates stable, innovative, competitive and efficient Asian capital markets that are necessary to support
the region’s economic growth. We drive consensus, advocate solutions and effect change around key issues through the collective
strength and clarity of one industry voice. Our many initiatives include consultations with regulators and exchanges, development of
uniform industry standards, advocacy for enhanced markets through policy papers, and lowering the cost of doing business in the
region. Through the GFMA alliance with SIFMA in the United States and AFME in Europe, ASIFMA also provides insights on global best
practices and standards to benefit the region.
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Measures on the Supervision and Administration of Retail Fund Management Institutions (Draft for
Consultation) (the “Implementation Provisions”) (collectively, the “Consultation Papers”) released
by the China Securities Regulatory Commission (“CSRC”) on 31 July 2020.
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We welcome the proposals in the Consultation Papers to unify the regulatory rules for fund
management companies (“FMCs”) and other types of retail fund management companies (“Other
FMCs”) (collectively referred to as retail fund management companies, “RFMC”), detail the
requirements on the governance structure of FMCs (including the shareholder eligibility
requirements, actual controller requirements and the role of shareholders and independent
directors), support the differentiated and distinctive development of subsidiaries of FMCs,
strengthen the establishment of a long-term focus for retail fund management, and improve the exit
mechanism of RFMCs. Clear regulatory rules and sound supplementary provisions would enable
everyone to better understand the regulatory positions of the CSRC on the retail fund industry, as
well as the qualification requirements and ongoing regulatory obligations of each type of market
participants.

FAT I FRATTI 25 SR L2 AT DORHAE SR 3 AR th = W, AR 7 B2 3RATTRE AT B 25 I [) SR i (3t B8 in v 401 1)
S5t T [ IR FRATTN AE SR AR LR 4% SO AN W 11, D3 B B 2 B A M R A FRATT BT HR HE 1 B
LA, FATT AR e U AR SR AR RO FRATT I 2 53T & A S A — L8 5 T

We and our members are grateful for the opportunity to comment on the Consultation Papers and
only wish that we have more time to provide you with more details on our feedback. Before setting
out below our comments and suggestions on specific provisions in the Consultation Papers, we think
it would be helpful for us to set out what are the most important aspects of these Consultation
Papers to our members, which would explain our more detailed comments and suggestions that

follow.
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Our members were very pleased when the Guiding Opinions on Regulating Financial Institutions’
Asset Management Businesses were issued by the four Mainland authorities in April 2018 to
standardize the regulatory requirements for the same type of asset management products. We are
also very pleased to see the proposal in the Consultation Papers to regulate in one regulation all
types of RFMCs, whether they are FMCs, asset or wealth management subsidiaries under a securities

company, an insurance company or a commercial bank.
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Regardless of whether an RFMC is an FMC, an institution registered with the Asset Management
Association of China that specializes in private securities investment fund management business, an
asset management subsidiary under a CSRC-regulated securities company, or an asset management
or wealth management company under a China Banking and Insurance Regulatory Commission
(“CBIRC”)-regulated insurance company or commercial bank, we would like to see it treated in the
same way from a regulatory perspective. We would also like to see the same treatment applied
whether the owner of an RFMC is a domestic entity or an offshore entity. To our members, being

able to operate under a level playing field for its market participants is very important.
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Corporate governance
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Another consideration that is very important to our members is a good corporate governance

framework which entails, among other things, clear delineations of the roles and responsibilities of

the shareholders, directors and senior management of a company. It is with respect to this aspect
that we have the most comments on the Consultation Papers. Perhaps, this is due to a different
understanding or views of the role of shareholders and the board of directors of a company and in
this case, an FMC.

AR
Shareholders

FERATMFATE = BB R, 27 RIS R AR R NS o IR 2 m] B IR AR R
FEMRTARMTR B A RO =] 5 ZEAUAN B A, AR o€ 2 A SOZ S B8 o SRR AR B E AN
84, ox )R] LA 5N oAb B 2R S5 07 RIS BEA



For us and our members, the shareholders of a company are merely owners of or investors in a
company. They contribute capital to the company and expect that their liability as a shareholder is
limited by their capital contribution. If the company requires additional capital, shareholders would
then decide whether or not to put in their share of the required capital. And if not, other

shareholders may be brought in for example.
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Board of Directors
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We also understand that normally it is the Board of Directors of a company that has the primary
responsibility over the management of the company while the senior management of the company
is responsible for the company’s day-to-day operations. We believe this is the case with FMCs as
Article 36 of the Measures provide that their shareholders and actual controllers should not
interfere with the business operations of the FMC other than through the shareholders meeting or

resolutions of the Board of Directors.
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However, there are provisions in the Measures that place the responsibility for ensuring the proper
management of a FMC on the primary shareholder or actual controller of the company (e.g. Article
26), and the responsibility for the actions of the primary shareholder on the Company (e.g. Article
29), which seem to conflict with the aforementioned understanding. We believe it is critical that the
Measures and Implementing Provisions clearly respect the distinctions between the role of the

shareholders and that of the company, i.e. its Board of Directors and senior management.
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Shareholders clearly have an interest in ensuring that the company (in this case, the FMC) they own
is operated and managed properly. The way shareholders typically do this is through the
representatives that they appoint to the Board of Directors of the company as it is the Board of
Directors which is ultimately responsible for the management of the company.
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Independent Directors
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The role of independent directors typically is to protect the interests of minority shareholders and to
provide an independent and different perspective to the Board of Directors of a company which is

usually controlled by the directors appointed by the majority or primary shareholder.
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While the benefits of having independent directors on the Board of a company, particularly listed
and regulated companies, are clear, and such practice is the trend in many jurisdictions, their
representation on the Board would not be as high as 50% as set out in Article 30 of the Measures.
This is because independent directors, after all, are not representatives of the shareholders who
have a financial stake in the company, a vision of what they want the company to do or become, and
a keen interest in ensuring the success of the company.
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In many ways, the Measures seem to take the view that the shareholders (especially the primary
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shareholder) and actual controller should be responsible for the management and operation of an
FMC. But, good corporate governance means that they would do so through the directors that they
appoint to the Board of Directors of the company, which cannot be dominated by independent
directors.
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It is with the aforementioned principles and understandings in mind that we set forth below some
specific comments and suggestions on the Consultation Papers that we would like to submit for your

consideration.
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I Application for Retail Fund Management License by WM Grandson Companies
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Pursuant to Article 2 of the Measures, RFMCs include non-FMC asset management
institutions that have obtained the retail fund management license ("Other FMC”). Other
FMCs include, among others, such financial institutions as asset management subsidiaries of
securities companies, insurance asset management companies, wealth management
subsidiaries of commercial banks incorporated within the territory of the PRC that engage in
asset management business. However, this Article does not clearly specify whether the
foreign-controlled wealth management companies co-established by offshore asset
management institutions and subsidiaries of Chinese banks or insurance companies (“WM
Grandson Companies”) are considered as Other FMCs. We think that WM Grandson

Companies would also be included and suggest that the Measures so clarify.
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This is because in July 2019 the Office of Financial Stability and Development Committee
under the State Council announced 11 measures to promote the further opening of the
financial sector, including allowing offshore asset management institutions to co-establish
foreign-controlled wealth management companies with subsidiaries of Chinese banks or
insurance companies. In addition, on 20 December 2019, the CBIRC announced that it has
approved Amundi and BOC Wealth Management Co., Ltd. (“BOC Wealth Management”) to
co-establish a wealth management company whose proposed name is “JCAEFE A", It was
reported that Amundi would hold 55% equity interest in this wealth management company,
and BOC Wealth Management would hold 45% equity interest. We assume that “JC 423 14”
is an “RFMC” under Article 2 of the Measures after obtaining the retail fund management

license and suggest that the wording in Article 2 include this possibility.
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Suggestions to Further Clarify Wordings in Relation to FMC Shareholders
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The Measures divide shareholder(s) of an FMC into three categories, shareholder(s) holding
less than 5% equity interest in the FMC, non-primary shareholder(s) holding more than 5%
equity interest in the FMC, and the largest shareholder holding more than 5% equity interest
in the FMC (i.e., the primary shareholder). They also set up a progressive multi-level
regulatory framework for the different qualification requirements for these three categories
of FMC shareholders. A foreign shareholder must satisfy not only the basic qualification
requirements for all shareholders but also the additional qualification requirements if it is a
non-primary shareholder holding more than 5% equity interest and if it is the largest
shareholder as well as the qualification requirements for foreign shareholders. Compared
with the current Administrative Measures for Securities Investment Fund Management
Companies (“2012 FMC Measures”), the Measures significantly increase the qualification
requirements for foreign shareholders of a FMC.
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We have the following comments and suggestions in relation to qualification requirements
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of FMC shareholders for your consideration:
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Qualification requirements for shareholder(s) holding less than 5% equity interest
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As for the wording “having record of material violation of laws or regulations or
material negative integrity record in the most recent three years” in Article 8(i) of
the Measures, could the Consultation Papers clarify the materiality threshold and
the specific supporting documents expected to be submitted to prove the
satisfaction of this requirement? We think that it would be more appropriate to
carve out those violations/negative records that would not have any impact on the
FMC’s business in China. As for the wording “being under investigation due to
suspected material violation of laws or regulations or during the rectification period”
(similar wording is also included in the item (2) of Article 14 of the Measures), could
the CSRC clarify if the shareholder is in a rectification period for reasons other than
suspected material violation of laws or regulations, whether this would be

considered as a negative circumstance?
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(3)
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The meanings in Article 8(ii) of the Measures, such as “circumstances that may
affect the exercise of shareholder’s rights and obligations” and “having any
guarantee, litigation, arbitration or other material events that may severely affect
the ongoing operations of the FMC”, are too broad. We suggest that a qualifier
such as “materially” or “severely” be added before “affect” in the first example and
a qualifier such as “pending” be added before “guarantee” in the second example.
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As for Article 8(iv) of the Measures, the meanings of “material social doubt”,
“seriously negative social impact”, “failure of operation” and “significant
responsibilities” are very ambiguous, which make it difficult for the applicants to
demonstrate their satisfaction of these requirements with appropriate supporting
documents. At the same time, this would also give regulatory authorities too much
discretion, which is not conducive to offshore institutions’ forming a stable
expectation of the Chinese market. In addition, “social doubt” and “negative social
impact” are not equivalent to violations of laws and regulations. We suggest that
regulatory authorities pay more attention to violations of laws and regulations by
the applicant instead of market doubts about certain acts of the applicant. Besides,
an offshore asset management institution may have a lot of investment activities in
various countries and regions across the world, and such countries and regions may
vary in their level of development, business environment and legal system. Even
the most successful offshore asset management institutions are unable to ensure
their business in each country or region would be successful. Based on the plain
language of item (iv), if any entity owned by an offshore asset management
institution in any country or region fails, this will constitute a circumstance where

the offshore asset management institution” has significant responsibilities for the



failure of operation of any invested company*, and hence such offshore asset
management institution will be unable to satisfy the qualification requirements of a
FMC shareholder. Such requirement is not market-oriented as failing is a normal

part of doing business.
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In conclusion, we suggest that the wording “causing material social doubt or resulting in
seriously negative social impact and the impact has not been eliminated due to
dishonesty or violation of regulations; having significant responsibilities for the failure of
operation of any invested company and there has been no more than three years since
such failure” be removed from Article 8(iv) of the Measures and only keep
“appropriation of the clients’ assets and other misconducts that would prejudice the

clients’ interests” in Article 8(iv).
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Qualification requirements for non-primary shareholder(s) holding more than 5%
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Pursuant to Article 9(ii) of the Measures, a non-primary shareholder holding more than
5% equity interest in the FMC and the institutions controlled by it shall have good
integrity and compliance records.
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We think the meaning of “good integrity and compliance records” is ambiguous and the
actual implementation thereof would be difficult. If having “good integrity and
compliance records” means that neither the non-primary shareholder holding more
than 5% equity interest in the FMC nor the entities controlled by it may have any record
of violation of laws and regulations, it would render many institutions ineligible and is
not conducive to diversified development of the industry. If having “good integrity and
compliance records” means neither the non-primary shareholder holding more than 5%
equity interest in the FMC nor the entities controlled by it may have any record of



material violation of laws and regulation or negative integrity record, such requirement
is duplicative with the requirements set out in Article 8(i) of the Measures. In the
practice, internationally leading offshore asset management institutions usually control
dozens of, or even more than a hundred of, institutions across the world. It would be
extremely difficult to require all these institutions to have no record of violation of laws
and regulations, and such requirement will make the process of applying for

establishment of an FMC extremely cumbersome.
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The Administrative Provisions on Equities of Securities Companies provide similar
requirements on qualification requirements of shareholders. The relevant requirement
is that a shareholder of a securities company and the institutions controlled by it shall
be creditworthy. As such, we suggest to revise the wording “a non-primary shareholder
holding more than 5% equity interest in the FMC and the institutions controlled thereby
shall have good integrity and compliance records” in Article 9(ii) of the Measures to “a
non-primary shareholder holding more than 5% equity interest in the FMC and the
institutions controlled thereby shall be creditworthy” according to such requirement of

the Administrative Provisions on Equities of Securities Companies.
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Qualification requirements for primary shareholder
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Article 10(ii) of the Measures requires that the primary shareholder of an FMC shall
be a financial institution with financial asset management experience or an
institution that manages financial institution(s). In addition, Article 13(i) of the
Measures also requires that a foreign shareholder of an FMC shall be a financial
institution with financial asset management experience. Since according to Article
10(ii) of the Measures the primary shareholder of an FMC may be “an institution
that manages financial institution(s), we suggest that Article 10(ii) of the Measures
also applies to foreign shareholders. Otherwise, it is unclear how the following

circumstances could fit into the regulatory framework proposed by the Measures.
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For example, we notice that the foreign shareholder of existing joint venture FMCs
(e.g. Morgan Stanley Huaxin Fund Management Co., Ltd.) is an institution that
manages financial institution(s) rather than a financial institution. To ensure the
compliance of such arrangement and having regard to fairness in applying the
shareholder qualification requirements to domestic and foreign institutions, we
suggest to clarify here that an “institution that manages any financial institution(s)”
also meets the qualification requirements for a foreign shareholder of an FMC.
Based on the foregoing, we further suggest that the requirement that “indicators
such as AUM, revenue, profits, market share of the foreign shareholder’s financial
asset management business shall be at the forefront globally in the preceding three
years” as set out in Article 13(iii) of the Measures should be applicable to the
financial institution(s) managed by such shareholder and not the shareholder itself

in such cases.
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In addition, we suggest that the requirements of Articles 13(i) and 13(iii) should not

apply to the shareholders (including foreign shareholders) of existing FMCs.
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As the net assets requirement for the primary shareholder in Article 10(ii) of the
Measures also applies if the primary shareholder is a foreign entity, we suggest that
the wording in relation to net assets in Article 10(ii) be amended to “the net assets
of the shareholder shall not be less than RMB200 million or its equivalent in any

convertible currency”.

CIPE) BB 285 () T “ B SAUBAAL AT ACFIE L7 B SO .l T T4
K Jo T3 BE A N E TR 5, ik 8 B 2 w] PR ATLAL) R DLE & 16 24 (0 SCRFE SCPHIE
B ORI — %M. BIERBAMNRAR DT EME (INE) FIF L (SEHERE )
FIARSCHLE I 2 AP BE 7 AMIRT SRR AR 50% B Ffii K T4 557 ¥ 50% 7 2K,
HATE VMR (IME) 52 () B “ B AN KT E R MR E.
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It is unclear what is considered an “appropriate level of assets, liabilities and
leverage” in Article 10(ii) of the Measures. Since there is no guidance for
determining what kind of level is appropriate, it may be difficult for an FMC
applicant to prepare the right supporting documents to demonstrate its satisfaction
of this requirement. Given that foreign shareholders have to satisfy the
requirement that its “net assets shall not be less than 50% of the paid-in capital
and its contingent liabilities shall not reach 50% of its net assets” under Article 9 of
the Measures and the relevant requirements of the Implementation Provisions, we
suggest to delete the reference to “appropriate level of assets, liabilities and

leverage” from Article 10(ii) of the Measures.

CIMED B+ 2558 (DY) TUER AR 2 “ Hoah 5588 3L w) 278 WV 55 A UL I 1) 477 2
PWAKNARRE ST o G5a AT R AR RS A, FATE R, 78R A0 117 7 KU )
I, — UL S8 PN W AR N R B B A ml SRt 1V 55 SCRFER IR AR A AR . H I, FRAT
1R 2 G358 AP B2 5 3 v 2 DR VA VR 0T 3 S R 2R e n ) 45 8 ) % R ik 4 L 5%, R
255 E ARG At A0 B 8 B W) ) T AR T PR I, T X AR R E . IR E R4
ARG T f2 AN P 42 52 1
Article 10(iv) of the Measures requires that the primary shareholder shall “have the
ability to make ongoing capital injection that is commensurate with the FMC'’s
business”. Based on the past risk events in the fund industry, we note that, upon
the occurrence of extreme market risk events, some FMC shareholders have
provided financial support or capital injection to the FMC. However, our members
and foreign shareholders, in general, will have serious concerns with any
mandatory obligation imposed by regulation on the primary shareholder to
continuously inject capital as there would be no limit to their liability to the FMC

which is unacceptable to any well run and well governed institution.

AT CFMED G55 58 (DU BT 48 A A T2 SR R SR AL RR R B A SCREI R ), T
AN FE R IRALRF S A SRR . FRATRPVE AR CSRptRlE ) X —
A RERRAE CSRHERNE ) B8 =25 (MU) TR e — B

We believe that Article 10(iv) of the Measures merely refers to the capability of the
primary shareholder to provide continuous capital support but is not intended to
be a requirement to do so. We strongly suggest that this intention be clarified in
the Implementing Provisions, particularly, in the last paragraph of Article 3(4)

thereof.

FATARENE RS CheENRIEME A FE) 9 =26 0H0E —8, BARITEL
] (A BEAR AN G B AU IR 2 F] AR AT o AR IR S AR ] A2 54 22 w il
FERIFEA TN 2 — o ATy A B i B LAAS A T v B Aoy e S 20 2 =] 1) 77 5K
XHfr k& E AT
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(5)

We believe our view is consistent with Article 3 of the PRC Company Law which
provides that the liability of a shareholder for a company is limited to the capital
contribution subscribed by it. Such principle of limited liability of shareholders is
one of the fundamental principles of a company structure. We see no reason or
basis for FMCs being treated any differently from any other types of companies in
China.

FRATT A [ I M 2 2% RSt S At = R 47 P O G0 AT b B A B A IR BN A
WS R o 5, o (IR 2% P DA% B8 0V 2R < R AT A5 K DA 2 TR 2 A0 R B[R] RO,
DA I o= /N B S I A vl i A A= O = W R 23 i 7N S TN A T
B R o AR W, S BN SR i A0 AR 1) DA S T < B m AN AR
KR -

We suggest that the CSRC considers how liquidity risk management for retail funds
is dealt with in other major fund management centres in the world. For example,
the CSRC may consider allowing funds to borrow to meet unexpected redemptions
and FMCs to broaden their liquidity risk management tools such as the use of swing
pricing, charges for redemptions, redemption gates and temporary suspension of
redemptions. It is clear that the responsibility for managing the liquidity risk of the
retail funds rests with the FMC and not its shareholder(s).

CIMED BB 2520 (T) B SR B AR B 2“0 PRAF I B A w) 28 B ML L 1
ORI A% 13 S AN R 2 ik 4, AT WA 0 B ALY o FRAOTUCN, A kb “arrt”
TR SUANGE W, TN R, 2 3 AR S T R B BT HoAthoh 55 55 2 ? ik
M7 T AR BE 7 B S5 (N FA SR AL 42) ?
Article 10(v) of the Measures requires that the primary shareholder shall “establish
a clear self-discipline mechanism to ensure the independence of the FMC’s
business management, prevent risk contagion and tunnelling, etc.”. We think that
the meaning of “independence” is not clear enough. To comply with such
independence requirement, is the FMC required to be independent from all other
business lines of the primary shareholder, or from other asset management
business (i.e., private funds) of the primary shareholder?

BE AN AR R %A
Qualification Requirements for Foreign Shareholders

(1)

(IRED) =265 () TR “IE 3 4% DR bR AT A T AE [ 28 8 1 DX e
BN R EOR” RO SEZ R . X T RG 8 BA RIBAMRRIN E, Ak
AU RS AR, HE AN AR T 1AE T 2N as 1 X R LR A M, BR
i ] P AT 5 1) B2 7 BRALA AR MEORKF 3 52 Z A 100% 41 15 43 (1 T A7 M 4 b o L
A COPMEBBHIES A R BLINED SHIESR A F BN AR I RALER R “IE 3 4% T
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(3)
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The requirement in Article 13(i) of the Measures that “a foreign shareholder shall
meet each indicator prescribed by the laws and the regulators of the country or
region where it is domiciled in the preceding three years” is too broad. To the
foreign shareholders of an FMC, the laws and regulations and regulatory
requirements in each country or region will vary, and offshore regulators have
enhanced the regulation of financial institutions in recent years. Even for the
internationally leading asset management institutions, it is difficult for them to
comply 100% with all local requirements of regulatory indicators in the preceding
three years. The similar requirement for foreign shareholder(s) of a securities
company as set out in the current Administrative Measures for Foreign-invested
Securities Companies is that “a foreign shareholder shall meet each financial
indicator prescribed by the laws and the regulators of the country or region where
it is domiciled in the preceding three years”. As such, we think that it is more
practical to require the foreign shareholders of an FMC meet “financial indicators”
and not “each indicator” prescribed by the laws and the regulators of the country

or region where they are domiciled.

KT (IRE) =55 (Z) T “iE 3 AR B8 S N FlE.
Wi A RSB E T EBRATS” WER, @WHEE RGN TR BIIFIERUR
IR IR A VP HFIARAE, T K 458 A M B R BT RS2 By — A AR e AT i i

As for the requirement in Article 13(iii) of the Measures that “indicators such as
AUM, revenue, profits, market share of the foreign shareholder’s financial asset
management business shall be at the forefront globally in the preceding three
years”, we suggest a more flexible approach to be considered, i.e. the evaluation
shall be based on the information of the group to which the foreign shareholder

belongs instead of the information of the foreign shareholder alone.

(IME) BB =255 (=) BIP EORBAMNE AR “i 3 K IME - RFRAE mK-F” B2
CEKET BT EARAEAN I . 2B R BB R AT RE A (5 PR VR 3R AR5 FHVE
G, ABATTGAAT B R L IREK 7 A, WREGAMR AR SRR T R A, S A AT AR
EE I/ BEA RIS VR ZR I 2 LI SR ?

Article 13(iii) of the Measures provides that the “long-term credit of the foreign
shareholder shall remain at a high level in the recent three years” but it is unclear
what “high level” means. Considering that foreign shareholders may not have a
credit rating or may not be able to obtain one, how would they be able to meet this

requirement? Separately, if a foreign shareholder belongs to a group, is it
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permissible to use the credit rating of the group/its parent to satisfy this

requirement?

(4) KT (INE) =55 () Bk “JaTEBRATS” BER, S 5 20 Rk DX e 4
Je R B A A, IANFEROCRINE . H A i [ 5 1 A 7] 2
As for the requirement in Article 13(iii) of the Measures to be “at the forefront
globally”, is it the intention to exclude regional leading asset management

companies, such as those leading companies in Australia, Japan or Korea?

5. HARABIRKIZAT

Qualification requirements for individual shareholders

FTATERR CIHE) B SEBARFT B B IR N BR 1 B 7 2R B 2K T 0hE N s
TV R AR B 2R . BT HAR AN AR A A A A SR R B A5 f 45 R, JRATTIA
NERMNE BRI A RS B, Realax TREEHRARME . Bk, X TFEARANK
REYBE R S, BRAFIZSE B AR NIBRRFFA RS A v 3B 5 D AL, )t it
T HR TR A B 6 B w R 51 T

We note that the asset requirements for individual shareholders set out in Articles 9 and
10 of the Measures are significantly lower than that for shareholders that are legal
persons or other entities. We would have thought that individual shareholders are
inherently riskier because there is no governance structure in place as there would be
with a corporate entity for example, especially for an FMC. Therefore, the asset
requirements for individual shareholders should be higher unless such individual
shareholders hold a very minor interest in the FMC, such as employees who own equity

interest in the FMC via employee ownership plan.

EEP S T DN 95 <

Suggestions in Relation to Qualification Requirements for Actual Controller

AIE SR LA et S B s o) N IR B8 B SR AR A 7 RIRABAT o MRS (M) BB+ — e, BREEEA
A SRR RIS G TS (IMEY B\ —I. 51528 (JU) 2 ON) BUHELE, [FRATSAE
FEIF BT PSSR AR ) 50%, B B 17 ik 2113 55 77 1K) 50%, B AR 26 554 15 T8
The Consultation Papers significantly revise the qualification requirements for actual
controller. According to Article 11 of the Measures, the actual controller of an FMC shall
satisfy the requirements provided in Article 8(i) and Article 10(iv)-(vi) of the Measures. At

the same time, shall not be subject to any of the following conditions: its net assets are less
than 50% of the paid-in capital, or its contingent liabilities reach 50% of the net assets, or it is

unable to repay all the debts when due, etc.
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Our comments above regarding shareholder qualification requirements also apply to those
for the actual controller, especially our comments on the requirements regarding the ability
to make ongoing capital injection and plan to provide liquidity support. In addition, we
notice that the laws and regulation in relation to establishment of new securities companies
do not require the actual controller to have the ability to make ongoing capital injection that

is commensurate with the business of the securities company.

BWMART BTk 5w KRR

Suggestions to Optimize the Wordings in Relation to Preventing Business Competition

A (IME) BB NKHE, BEEHA R FERAR . SLhrIEH RS R 8, P
B By W) 5 HL G B s ) P A A b R R ARV 55 e A

According to Article 26 of the Measures, the primary shareholder and actual controller of an
FMC shall take effective measures to prevent business competition between the FMC and

other enterprises they control.

R, BT (INE) RRARIEE Tk “—Z M7 WERNFE#EE —FEEE A
AR A, 1K e B G A PR N | 2 [ ) Se SR AN g . BRI, FRATE BB (IMEY R
KUAFEERTIATEIE .

However, since the Measures contemplate shareholders owning an equity interest in more
than one FMC based on the “one participation, one control, one license” principle under
Article 15 of the Measures, it is inevitable that there will be competition among such FMCs.

Therefore, we suggest that Article 26 of the Measures be amended to reflect the foregoing.

AR R E

Provisions in Relation to Pledge of Equity

CIMED B )\ S WA F0 VI 2R SO A A i 4 3L A ] P SO R o B/ DL, ERA A
NALZBH R CIMED FITE B8 B B AR R BEA% SR A A W] O ZE B B A R AR . AT
R B BRI A 32 B A B m) VA X U A8 A% S Ui 4, (H IR S m] VA R X A TRV
FH B 0 2 IS R S I
It is unusual to see that shareholders are expressly allowed under Article 28 of the Measures
to pledge their equity interest in the FMC since the pledgee would have to meet the
requirements for FMC shareholders under the Measures to be a shareholder of the FMC.
We note that while there is no prohibition on such equity pledge in major fund management
jurisdictions overseas, they are not expressly provided in the regulations.
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Independent Directors

FATTER A 37 B < 1) HR DT 38 R 2 DR 3P D BUB AR IR B 1) T 48 2 B AR B T R AR AT A Y 3
P A A E PR RS AN FE B . R T, AT SR AR A S E S )
MEA T EN:

We understand the role of independent directors typically is to protect the interests of
minority shareholders and to provide an independent and different perspective to the Board
of Directors of a company which is usually controlled by the directors appointed by the
majority or primary shareholder, based on which we have the following comments on the
requirements in relation to independent directors in the Consultation Papers:

1. MR (IME) B=1500E, EESEHAR RA - NMRANEET, MALEFEHALA
30T ERH NE 172, MIZFEK, MREFSONBONEE, MhrE RS Ep S
HINBOTREAHE; WRERHRSABCEE, MM HEHE AR KT #EE.
Pursuant to Article 30 of the Measures, if an FMC has only one shareholder, no less than
1/2 of the directors shall be independent directors. According to such requirement, if
the number of directors is an even number, the number of independent directors and
non-independent directors may be the same; if the number of directors is an odd
number, the number of independent directors will be greater than the number of non-
independent directors.

WA E P NBOR T ARSI E S, 3 B IO 3 Fs | 2 T . R A DGR
A E, TEIBR TN G A n G MRS ab B 45 K HEAE 50 ok i
HE, MRS ER S R R TGIEAE A A S F S Fk s —8, BRIl E
iR A 2B s, AR TR RSO BRE NRR R 5356, HAr Ema e LI
Al 4 FRAL A YA BRI U o #5A H B B S AN T 50% 1 SE

If the number of independent directors is greater than the number of non-independent
directors, then the independent directors will control the board of directors. According
to the relevant laws and regulations, the primary shareholder is required to play its role
in the compliant operations, risk handling and other matters of the FMC, yet it does not
have control of the board of directors. If the independent directors and the primary
shareholder fail to agree on FMC operations and other issues, it is very likely that the
board of director will be deadlocked and the operation of the FMC will become
paralyzed, which would not be beneficial to the interests of fund unitholders. In
addition, none of the current governance regulations for listed companies and other
financial institutions requires that independent directors be at least 50% of the board of

directors.
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In addition, an FMC is a professional financial institution that highly relies on the
expertise and professional management ability of professional personnel. It is not
conducive to promoting professional development of the FMC and increasing
international competitiveness of China’s retail fund industry if the decision-making of
material matters of the FMC is left to independent directors, who may not have the
relevant working experience. We strongly suggest that Article 30 of the Measures be

amended to reflect our concerns.

FRATVRR AR B = DU 2% 22 SR B 8 L0 W) 1) 1 1K) A 37 36 < 3 BP0 i R 2 e 57 3 R R 53
W EE, NIAVERITIR, 2SR DTN 2 B 2R AT i (1 3 2 ) Bl 20 ) o S AR AT A
FATHE o P B AL FE R, ARl R R B O, PTRE o it R AR A RIS B
PR . W55 BERATHE R . JET ok, FATE SO 37 8 55 8 BRAR 25 B ) o BEHIE 2
HATRE, MAREELE AR

We understand that the report on independent directors’ performance of duties
required to be prepared by an FMC under Article 34 is due to the importance placed on
their responsibilities, which we indicated earlier should be left to the entire board of
directors with a majority of the directors appointed by the shareholders. We are
concerned that the disclosure of the report on independent directors’ performance of
duties, especially the votes, may disclose non-public information of the FMC, such as
company’s investment and research, business secrets, financial information, etc. As
such, we suggest that the report on independent directors’ performance of duties shall
be filed only with the CSRC and not disclosed to the public.

WRIE CINED) B=1=0%, BEEH AR HEFH WA A E RGNS AL E KR
A, Mgt 2/3 Db g E e E I .

According to Article 33 of the Measures, significant innovative business of an FMC and
material change of the organizational structure of the FMC presented to the board of

directors of the FMC shall be approved by at least 2/3 of the independent directors.

Bt CERAIETILS " T E, AT BRI A A R B G 7 R R, 0 SRS L B
S5 . FRATH R SCKIX — S04 Sy 75 b7 3 38 8 VR R I, AR 7 2 2/3 DL R
g 1IVA: R ST BUNE TN

In terms of “significant innovative business”, we suggest clarifying whether it refers to a
broader range of product features, such as product strategy, fee structure, etc. We also
suggest having this matter as one for independent directors to pay special attention

instead of requiring approval by at least 2/3 of the independent directors.
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In terms of “material change of organizational structure”, we suggest removing this
matter. We understand the reason to have independent directors is primarily to protect
interests of investors, but it seems unlikely that the change of FMC's internal structure

would affect investors.

EEEEARNEEWS

Principal Business of an FMC

TESR B AR E IR EOR B S B A R N Y EENF A GFE S LSS R Bl B, dioh
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The Consultation Papers explicitly require an FMC to primarily engage in retail fund
management business for the first time. We suggest that the CSRC clarify what is meant by
“primarily engage in”. For example, does this mean that an FMC applicant needs to have
more public mutual funds than private asset management products in its business plan
submitted to the CSRC? Does this mean that the AUM of retail funds managed by the FMC
shall always be greater than that of its private asset management products? Does this mean
that the number of investment and research personnel of retail fund management business
shall be greater than that of investment and research personnel of private asset
management business? Due to ambiguity of this provision and in deference to the FMC'’s
business autonomy, we suggest that this provision be deleted.

B ARSI R
Liquidity Support by the Custodian

5 e R S PR XU, ESK = WA BT 1B AR SRR SR . AR (M%) B+ T
SHE, B AR DMKES SIS NI, 2958 A 00 5 I E AU Rl i, 4
FEE N FT LAFE — 7€ 55 BIURE A 19] 127 il 2 A Tt ST 5 SRR DA S5 08 8 B [ml S T 2 2000k %
SCREPEA A RS 2 B 2R A BN W R AH o R ER A W N Y AR AR BT SRR T A R A M H )
rh IR s SR LA R

To prevent liquidity risk of funds, the Consultation Papers added a new liquidity support
requirement on the custodian. According to Article 45 of the Measures, an FMC may legally
enter into an agreement with a fund custodian to stipulate that in the event of a large
redemption of a relevant product, the fund custodian may provide short-term financing
support for such product within certain credit line to pay redemption amounts. The interest
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and other expenses arising from such short-term financing support shall be borne by the
FMC. The FMC shall report to the CSRC and the local branch thereof on the day when such

financing support occurs.

A SR A I e A R < T ) ) A 0 ) e IR O R < R 8 Wl R AE T 3 LR B B 1
PR B R ATURE (B4 3R, FRATTIA, N SRR G B A A TR B H C/RMFTA B 3ORAR, 1 5 1 $0il]
THESEH AR XKL EDE 2. B ES R IR ARG ZHN R &2 mE,
PRATTIN L 2 H 5 4 SR AR FEAH L ) Jl AR

If the CSRC wants FMCs to utilize credit line arrangement to ensure the funds can meet large
redemption requests in the case of liquidity risk in the market, we think that the requirement
that the FMC shall bear all financing costs would instead prevent the FMC from adopting
such credit line arrangement. Since the funds are the ultimate beneficiaries of such short-
term credit line arrangement, we think that it should be the funds that bear the relevant

costs.

MRPEEE S 52, UCITS AN (1940 436 [E# 5T A mlvE) R HE 4 n] DU 3 DL 2 8 [ 5K, (H
FHOR B AR 2 AR R A A R AS, T AN 2R < N R AH . 7 B b IR I > (i 2 55
BRI PRSI, %o DRI A5 R AR R R A I8 24 FH B 4 7K, T Sl i 4 7 3 AR HH

According to offshore market practice, both UCITS rules and the U.S. Investment Company
Act of 1940 provide that funds may borrow money to meet redemption requests and it is the
funds, and not the fund manager, that bear the borrowing costs. We hope that the CSRC will
consider the practices in the United States and Europe and change its position to require the
funds, and not the FMCs, to bear the cost arising from the credit line arrangement.

EEEHATNREESF

Procedure for Regulatory Takeover of an FMC

TATERD], P EUER SRS (IHE) B IR 0T A S BN I, B X
HAGFHS TR . BEORIRATIRME, o EE S 2 T 000 A SR 68 N (0 N 458 2R 0T 2
Holb 55, (Ed ERER S RER BN “HEET7 BN R SLhR AT L2 56 DL R W1 6] 2 3%
BENA T BN, FATVON T WAL B A SRS NS, R eftiE NEE
B ARG ERNCRE IS, AR B E PR E 5.

We notice that the CSRC may order the RFMC to suspend its business and make rectification
or cancel its retail fund management license according to Article 49 of the Measures.
Although we understand that the CSRC may take over the business of the RFMC out of
concern over the internal control failure of the RFMC, can the CSRC confirm that all of the
members of the “takeover group” possess actual industry experience for them to properly
manage the RFMC'’s operations during the takeover period? If no, we understand that the
more common practice would be to suspend the business of the RFMC and allow the fund
custodian to appoint a new RFMC to manage the fund, rather than to have the regulator to
take over the business of the RFMC.
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JB AR B KR o I PR K
Time Limit for Reporting Material Events by FMC Shareholders
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Same as the requirements of the 2012 FMC Measures, Article 62 of the Measures provides
that if a material event happens to a shareholder of an FMC, the shareholder shall report to
the local branch of the CSRC within five days. We think that considering the foreign
shareholder’s time zone difference, time for arranging translation of such report, the five-day

time limit is tight. We suggest that the CSRC extend the time limit accordingly.

AR B E X5
Reporting Obligations of Shareholders
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The Consultation Papers impose new reporting obligations on FMC shareholders. According
to relevant requirements of the Implementation Measures, an FMC shareholder shall report
the following information to the FMC within three months from the end of each year: (i)
exercise of the shareholder’s rights and performance of the shareholder’s obligations; (ii)
fulfilment of commitments and compliance with laws and regulations and regulatory
requirements; (iii) qualifications of the shareholder and any change thereof; (iv)
qualifications of the actual controller of the shareholder and any change thereof; (v)
property preservation measures imposed on or judicial enforcement against the equity
interest in the FMC held by the shareholder; (vi) pledge of or release of the pledge of the
equity interest in the FMC held by the shareholder; (vii) other conditions that may affect the
qualifications of the shareholder and its actual controller or result in any change of the
equity interest in the FMC held by the shareholder.

ATy, X FEAMEART S, SE b i S35 MREEBOR, JCH R AR I 58 o 2% A S LAz 1
HOLEA A BANEESR, HilFENaREEEHAFA 44 K, REGRESE A AR
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We understand it would be very difficult for a foreign shareholder to fulfil the above-
mentioned reporting obligations, especially the information such as the qualifications of the
shareholder and any change thereof. We notice many foreign shareholders of the existing 44
joint venture FMCs may not meet the qualification requirements set out in Chapter 2 of the
Measures, e.g. “the indicators such as AUM, revenue, profits, market share of the foreign
shareholder’s financial asset management business shall be at the forefront globally in the
preceding three years”. As such, would these existing joint venture FMCs face the risk of
being ordered to rectify within the specified time limit based on Article 23 of the PRC
Securities Investment Funds Law? The industry is very concerned about this requirement. As
mentioned in our comments above, we would like to see these provisions deleted, and if not,
we suggest making it clear that shareholders (including foreign shareholders) of existing

FMCs are exempt from these provisions.

R T A
Expanded Inspection by the CSRC
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The Consultation Papers added expanded inspection measures that the CSRC may adopt.
According to Article 65 of the Measures, the CSRC and the branches thereof may conduct an
expanded inspection on the shareholder(s), actual controller and fund service providers of
the RFMCs. We suggest that the CSRC clarify how it would conduct such expanded
inspection on a shareholder that is not based in China. Compared with the existing approach
of the CSRC, what is the scope and manner of such expanded inspection on the

shareholder(s), actual controller and fund service providers?

L Z A2

Foreign-related Matters

BAFEERS 2020 43 H 1 HAEKR CUEZFE) WRUEREL, (IME) A HLEME R4
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We notice that similar to the requirements of the PRC Securities Law that came into effect on
1 March 2020, Article 67 of the Measures provides that without consent of the CSRC and
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relevant competent authority under the State Council, no entity and individual may provide

documents and materials in relation to securities business activities outside of China.

E, FRATTHIE & B AR SR 3 DA 1 S35 H A B3 I sl B A7 W IE AR AT Dy . $ s XU =R DA
S u i St SRR B PR A B . AT, SRS HA T I AT 56 TSR T 3 S B 45 B
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However, we observe that the legislative purposes of the Consultation Papers include
enhancing the cultivation of ethics in the industry, increasing risk awareness and encouraging
the establishment of world-class asset management institutions. We believe that permitting
communications with other markets on securities market practices can promote the
exchange of experience and be helpful to the realization of the purposes of the Consultation
Papers. We think that Article 67 is worded too strongly as it may be viewed as preventing
the FMC from providing information about its business to its foreign shareholder which such
shareholder is entitled to, and preventing the FMC’s foreign shareholder from complying

with its own regulatory requirements.

FA s ZN WP E R 2 BB SR N B2k, JF DO TIR AIBUE, G eV e B A
We strongly urge the CSRC to consider amending Article 67 to at least address the concerns
mentioned in the foregoing, such as by allowing an FMC:

(1) A TEBEWFAES AR RS E B B SN AR AE R
To provide information to its foreign shareholder for group internal control, compliance

and risk management purposes;

(2)  FETE AT LRI TR S K WA, 5 B AR K/ Bk R TT SE B AL 2 DAL
To share investment research information with its foreign shareholder and/or affiliates
based on research service agreements entered into properly between the FMC and such
parties; and

(3) ARG 2T SLA R B W PR B A R I T BB Ah s S S A AR AR B
To provide non-discretionary investment advisory service to offshore affiliates or
offshore clients based on investment advisory agreements entered into properly
between the FMC and such parties.
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General Administrative Regulatory Measures
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Article 69 of the Measures provides that if an RFMC, its shareholder(s) or the actual
controller of the shareholder(s), fund custodians or fund service providers violate laws,
administrative regulations, the Measures and other requirements of the CSRC, the CSRC and
the local branches thereof may impose general administrative regulatory measures such as
ordering to attend a meeting with the regulator, issuance of a warning letter, etc. Please
clarify whether such general administrative regulatory measures are also applicable to
foreign shareholders and actual controller as we understand that the CSRC have no

jurisdiction over the foreign shareholder and actual controller.

F IR AR B RAR

Application Materials and Application Process
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According to relevant requirement of the Consultation Papers, in the case of material change
of matters involved in the application materials while the application materials are under
review, the applicant shall submit updated materials to the CSRC within five working days
from the occurrence of such change. This requirement is silent on the materiality threshold.
We suggest that the CSRC clarify this point.

LEAh, {EZ!?%JﬁmEL//\XT%@ﬁEET PRAE 7 A SCHLE, RIEE 648 B w) WO HE SRS, Ak N
1) 3\ G AC LR I OS], SUBCEN VAR, IRFE 6 AN H WARE e R TAE . AT E R,
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MH.

In addition, the Consultation Papers impose explicit requirement on the preparatory period
of the FMC for the first time, i.e., the promoter shall apply to the company registration
agency for registration of the FMC, obtain the business license and complete the preparation
for opening of the FMC within six months from the date of approval of the application for
establishment of the FMC. We notice that, according to the Administrative Measures for
Wealth Management Subsidiaries of Commercial Banks, the preparatory period of a wealth
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management subsidiary of a commercial bank is six months, which may be extended upon
application submitted one month before expiry of the preparatory period and the extended
period of time shall not be more than three months. As such, we suggest that the CSRC
follow the requirements of Administrative Measures for Wealth Management Subsidiaries of
Commercial Banks and provide that the preparatory period of the FMC may be extended
once upon application, and the extended period of time shall not be more than three

months.

Ao AR A LR AR 1R W, JRIRFER A RN CINE) K (CSERRUE) Rk
BRI ) A I A

ASIFMA is grateful for the opportunity to comment on the Consultation Draft and look forward to the
issuance of the Measures and the Implementation Provisions that takes into consideration our
comments and suggestions made in this letter.

I RAEXT LA E N EAAEMRE I, SRR A2 B B B TL K B & & (LS eshen@asifma.org HL i
+852 2531 6570).

If you have any questions regarding any of the foregoing, please contact Eugenie Shen, Head of Asset
Management Group of ASIFMA, at eshen@asifma.org or Tel: 2531 6570.

AR AR 22 OB IR RS e 2 AR B E s i RS .
This letter is prepared by ASIFMA member Llinks Law Offices based on the comments from the broad
AAMG membership.
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Yours sincerely,

o % 34

7k F ¥ Eugenie Shen

#H M4 Managing Director

T E I 34 Head of Asset Management Group

TWIMIEE Y 54 a4 Asia Securities Industry & Financial Markets Association
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